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Acting For Better Business

What exactly is business for? American economist Milton Friedman suggested that
corporations exist to create wealth for their owners (within the bounds of ethics and
law)i. This idea, known as shareholder primacy, seems to be a widely held perspective on

the duties of board members.

“Chosen by shareholders, the primary job of a public company’s board of directors is to

look out for the shareholders’ interests.” The Financial Industry Regulatory Authorityi

Crucially, the position is backed by law. In the US, Delaware is the most popular state
for incorporating businesses. (In 2021, 93% of initial public offerings (IPOs) chose
Delaware as homeiii.) In 2015, Leo E. Strine, Jr., then Chief Justice of the Delaware

Supreme Court, declared:

“...directors of a for-profit corporation must at all times pursue the

best interests of the corporation’s stockholders.”

But even advocates of shareholder primacy agree that the concept does not mean
maximizing profits or short-term stock prices. What does “shareholders’ best interests”
really mean?v Moreover, US law varies by state and even the idea of shareholder

primacy has been disputed.

“There is a common belief that corporate directors have a legal duty to
maximize corporate profits and ‘shareholder value’ — even if this
means skirting ethical rules, damaging the environment or harming

employees. But this belief is utterly false”. Lynn Stout, Cornell Lawv

The Business Roundtable, a nonprofit lobbying organization whose members include JP
Morgan Chase, Johnson and Johnson, and Alphabet, has suggested that their firms

recognize multiple stakeholders’ interests.
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“Each of our stakeholders is essential. We commit to deliver value to all of them, for the
future success of our companies, our communities and our country.” Business

Roundtable, Statement on the Purpose of a Corporation’t

To provide the legal backing for a multi-stakeholder model, states have begun to allow
organizations to incorporate as benefit corporations. Benefit corporation status

explicitly allows directors to consider the interests of multiple stakeholders. This legal
structure has even become a requirement for continued B Corp certification where the

option exists in local law.

While these laws bring clarity to benefit corporations, sympathetic observers have had
reservations. One concern is that the existence of benefit corporations make it more
likely that judges will determine that other corporations are not allowed to consider

stakeholder interestsviii,

The UK Companies Act

The United Kingdom of Great Britain and Northern Ireland (UK) have faced similar
issues. UK law is somewhat easier to interpret compared to US law, in that company
law, covering England, Scotland, Wales and Northern Ireland, is set centrally in
Westminster. One law, the 2006 Companies Act, has been the key legal source on
matters of director responsibility’*. A key section of the law, Section 172, gives directors
a “duty to promote the success of the company” for the benefit of members of the
company (i.e., shareholders). This would “most likely”, but not necessarily, mean

considering:

e long-term consequences,

e interest of employees,

e relations with suppliers, customers, and others,
e the community and environment,

e corporate reputation,

e and the need to act fairly between members of the company.



The Better Business Act Campaign

In 2021 a campaign was launched in the UK to amend this Companies Act.

“Through the Better Business Act campaign, we are aiming to change
the law to make sure every single company in the UK, whether big or
small, puts balancing people, profit and planet at the heart of their
purpose and the responsibilities of their directors.”™ Douglas Lamont

CEO, Innocent Drinks and Campaign Co-Chair

The force behind the campaign is B Lab UK, the branch of the nonprofit B Lab which
manages UK B Corp certifications. Many of the companies supporting the change to the
law are B Corps—for example, Innocent Drinks, Danone, Divine Chocolate, BrewDog,
and The Body Shop International. Other major corporations and interest groups such as
Quorn Foods, John Lewis, the Institute of Directors, the TUC (Trades Union Congress),
and the Chartered Management Institute have also pledged support*.

Why Is Change Needed?

B Lab commissioned a survey of the UK public in 2020xi. It showed rising discontent
with capitalism, especially among younger people. Although the majority thought
capitalism was the best system, most saw a need to “fix” it. Even among those who
identified with the (right-of-center) Conservative party, more felt that capitalism needed

fixing (45%) than felt it was working well (41%).

Critically, 72% of the UK public wanted a clear change in company responsibility,
namely that “business should have a legal responsibility to people and the planet,

alongside maximising profit”.
The Objective Of The Better Business Act Campaign

The campaign wanted to see four principles reflected in the duties of directors in an

amended version of the Companies Actxiii,



e Aligned interests: The interests of multiple stakeholders should be considered.

e Empowering directors: To use their judgment in balancing and advancing
stakeholder interests.

e Default change: The change should apply to all companies and not be an opt-in.

e Reflected in reporting: Companies should be obliged to report on how they

balance people, planet, and profit.
Support From Across The Political Spectrum

One the most interesting features of the Better Business Act campaign is its cross-party
focus. Traditionally the UK Conservative Party has been closest in ideology to the
Republicans in the US. For the 2021 Conservative Party Conference, the campaign
compiled essays from five Conservative MPs and a supportive quote from the (then)
Conservative Prime Minister Boris Johnson, who was promising to “Build Back Better
and level up opportunity for people and businesses across the UK.’V The Conservative

Business Minister Paul Scully engaged in “encouraging” talks with the campaignx.

In the UK the official opposition to the Conservatives is from the left-leaning Labour
Party, which has significant ties to the Democrats in the US. Labour leader Keir Starmer
has given his backing to the campaign*i. Caroline Lucas, the only UK Green Party MP,
has also thrown her support behind the change to the lawxvii,

That said, not all commentators agree. One has suggested that this would not really
make a difference to the influence of providers of short-term capital and would
encourage fights between stakeholders rather than building value for allxviii, Others have
been unsympathetic to the entire idea. One person noted on Conservative Home (a

right-leaning website):

“...we can see in this initiative of ‘Better Business’the type of soggy wet
blairite [after the former Labour PM] regulatory nonsense that would

impair entrepreneurs operating in the international world.



Building Momentum

To become involved in the campaign, organizations have to agree to support the
principles of the campaign (as attested to by the CEO or member of the leadership
team), lend their name and logo to the campaign, work for law change, and do so in a
non-party political manner*. While organizations are the official members of the

coalition, business leaders are central to the campaign.

“We need to set minimum expectations about how businesses will
contribute to society and ensure it has a positive environmental and
social impact....That's why I back this bill. " Paul Polman, Co-founder
and Co-Chair, IMAGINE and former CEO of Unilever

“I believe that every business should not just be about profit but also
about purpose and operate in a way that isn't detrimental but instead
benefits society and the environment.” Wai Foong Ng, Founder and
CEO of Matchable

Members of the public see a call to action when they visit the Better Business Act
website. They are asked to send a letter to their MP using a provided sample letter. The

website also encourages sharing details of the campaign.
What Happened?

In March 2022, P&O Ferries fired 800 employees, some by video message, replacing
them with cheaper, less-trained contract workers to increase dividends for its owners.
This appeared illegal, and few in any part of UK politics supported P&O. A Conservative
MP and a Labour MP protested together, supported by the Archbishop of Canterbury
(the most-senior religious figure in the Church of England). Then, Business Secretary
Kwasi Kwarteng warned that P&O Ferries faced unlimited fines, highlighting bad

business practice as the reason.xxii



In the same month, the Better Business Act campaign brought in retail guru, author,

podcaster, and TV celebrity Mary Portas as its co-chair.xiii She said:

“...businesses deserve the certainty and support in law that would level the playing
field for responsible decision-making. But as things stand, the Companies Act still

allows some companies to pursue profits at the expense of people and the planet. v

Portas was previously an adviser on retail to the former Conservative Prime Minister
David Cameron, and she set her sights on influencing the government of Boris Johnson.
Each year the UK government sets out plans for the coming year in a speech written for
the monarch and delivered to parliament (known as the Queen’s, or King’s, Speech). The
Better Business Act campaign hoped that their proposed change in the Companies Act
would feature in the 2022 Queen’s Speech, but this did not happen. Instead, the
government promised something less, to draft new legislation in the areax. Boris
Johnson then stepped down as Prime Minister and it was unclear what the new PM, Liz
Truss, thought>i, It didn’t matter, as she was very quickly replaced by Rishi Sunak. The
campaign has not gotten what it wants, but change in business might still be on the

agenda.
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